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the legal profession, including, of course, within the judiciary. Meanwhile, we are faced with the
challenge of the existing professional demographic. Professor John Borrows warns us that,

In practice, there are enormous risks for misunderstanding and misinterpretation
when Indigenous laws are judged by those unfamiliar with the cultures from which
they arise. The potential for misunderstanding is compounded if each culture has
somewhat different perceptions of space, time, historical truth, and causality.?
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imposes on all members of the legal profession the duty to learn: at the very least, to holding ourselves
ready to learn. In addition, the legal obligation to take account of the Aboriginal perspective engages
the principle of the rule of law. If the rights of all Canadians, including Aboriginal Canadians, are to
be articulated and guarded by the courts, the courts must necessarily be capable of understanding the
nature of those interests.

I1l. The Challenge

16. Both the scale and complexity of the task, both in the individual case and in general, are
difficult to overstate. Professor John Borrows, in Canada’s Indigenous Constitution, has stated that:

The underpinnings of indigenous law are entwined with the social, historical,
political, biological, economic, and spiritual circumstances of each group. They are
based on many sources, including sacred teachings, naturalistic observations,
positivistic proclamations, deliberative practices, and local and national customs.*

17. He adds that anyone working with Indigenous legal traditions “must take care not to
oversimplify their character,” as such traditions “can be just as varied and diverse as Canada's other
legal traditions.”*

18. In a chapter titled “Challenges and Opportunities in Recognizing Indigenous Legal
Traditions

BTETRT1IHED cNDTETRT VR e



2.1.5

principles for governance, requires familiarity with other stories of the particular
culture and the surrounding interpretations given to them by their people.*

21. This equation of legal principles with stories, or, more generally, with social narratives,
provides a helpful anchor in coming to terms with the critical importance of context. The American
legal scholar Robert Cover famously stated, thirty years ago, that

In this normative world, law and narrative are inseparably related. Every
prescription is insistent in its demand to be located in discourse-—to be supplied with
history and destiny, beginning and end, explanation and purpose. And every
narrative is insistent in its demand for its prescriptive point, its moral. History and
literature cannot escape their location in a normative universe, nor can prescription,
even when embodied in a legal text, escape its origin and its end in experience, in the
narratives that are the trajectories plotted upon material reality by our
imaginations.”’

22. Whether speaking of Canadian law or of Indigenous legal orders, law both arises out of, and is
continuously shaped by, broader cultural narratives. And such narratives, whether part of a written or
oral tradition, will only make intellectual and normative sense viewed in their larger context. The
scholar Julie Cruikshank, for example, speaking of the Tlingit [“KLING-
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know how acutely nuances of language may affect legal issues and outcomes. Unavoidably, the vast
majority of judicial or lawyerly encounters with Indigenous laws will occur in translation; in the
process, these spoken or written translations may present an incomplete or even skewed
characterization of the original concept. Consider the term adawx [“a-DOW-ach”] as it is used in the
Coast Tsimshian and Gitksan traditions. While the legitimacy and content of the adawx informed
much of the evidentiary record in, for example, Delgamuukw, the word itself defies straightforward
translation. Professor Andrew Martindale gives the meaning of adawx as “oral records”;"* Professor
Val Napoleon as “the ancient, formal, collective oral histories, which are property owned by the
kinship groups”;® and the Supreme Court of Canada as “a collection of sacred oral tradition about [the
group’s] ancestors, histories and territories.”™ While a certain commonality of meaning emerges, it is
also clear that adawx, as a legal term, operates within the Tsimshian and Gitksan languages to signify
an enormous, diffuse, and highly complex web of meaning, which an English translation is unlikely to
convey faithfully no matter how careful or long-winded.

217. As a second element of severance, there is the matter of text. In both their pre-contact and
present-day forms, Indigenous legal orders exist largely in the form of inherited and interrelated oral
traditions, themselves subject to complex systems of ownership and protocols. The Canadian legal
community’s exposure to Indigenous laws thus involves a transmutation of format as well as language.
While procedural law has expanded to admit oral evidence in relevant circumstances—for example, in
Delgamuukw—even evidence adduced orally is, by nature of the court process, rendered into text;
appellate courts, for example, will generally only encounter such testimony in written form; likewise
the general public. Revision in the form of text has the effect of literally
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to our home landscape—whether conceived of as ownership, as stewardship, as sojourn, or as the
uneasy aftermath of colonialism—is central to our sense of individual and collective personhood and
social organization. Particularly concerning questions of Indigenous law as they bear on analyses
within the Canadian legal frameworks for rights and title, this severance from the literal context, as an
obstacle to understanding, must be acknowledged.

30. Clearly, these factors, both individually and in aggregate, compromise greatly our ability as
practitioners to view Indigenous legal systems in context. In addition, though, there are certain active
dangers which attach to this severance from context. One such danger is the potential for conceiving
of Indigenous cultures as static across time. The late scholar Marlee Kline, in her analysis of different
forms of ideological representation of First Nations in Canadian jurisprudence, has observed that:

Despite centuries of contact with First Nations and the changing conditions of their
lives, ‘real Indians’ are constructed by the dominant society as those who live as they
did before or during the early period of European contact.?®

31 Another danger, as Kline points out, lies in the perceived homogeneity or unity of Indigenous
cultures, the illusion that there is such a thing as a single “Indigenous” outlook or mass society. This
warning is echoed and emphasized in Professor Borrows’s admonition as to the variance and diversity
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affirmations, and disruptions, all at a level so deeply ingrained as to take place, most of the time, below
the radar of awareness. And it is dangerously easy to carry our unconscious matrices of interpretation
to our approach to another culture’s values and laws.

35. Recognizing and addressing this form of perceptual distortion is perhaps the single most
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desire to forget the colonial past.”® Characterizing this “will-to-forget” more precisely as “postcolonial
amnesia,” Gandhi affirms the critic Homi Bhabha’s assertion that “memory is the necessary and
sometimes hazardous bridge between colonialism and the question of cultural identity.”® In other
words, receptivity involves acknowledgment of real past and present wrongs: receptivity to the
memory of such wrongs, that is, as well as to new knowledge.

43. Moreover, this inversion of the idea of making space within Canadian law is crucial to a full
and honourable process of reconciliation. In Van der Peet, Chief Justice Lamer stated at para. 31 that
“the aboriginal rights recognized and affirmed by s. 35(1) must be directed towards the reconciliation
of the pre-existence of aboriginal societies with the sovereignty of the Crown.”® The idea of
“reconciliation” put forward in Van der Peet has been criticized for its “undertones of capitulation.””®
Indeed, “reconciliation” is a complex undertaking, implying a variety of possible means to end conflict,
not all of which necessarily lead to a just outcome. To guard against imbalance and resulting injustice,
we must conceive of reconciliation, in the legal context as well as in social and political terms, as a two-
way street: just as the pre-existence of aboriginal societies must be reconciled with the sovereignty of
the Crown, so must the Crown, in its assertion of sovereignty, equally be reconciled with the pre-
existence of aboriginal societies.

44, As part of this process, | suggest the current Canadian legal system must reconcile itself to co-
existence with pre-existing Indigenous legal orders. This conference poses the question: How can we
make space within the legal landscape for Indigenous legal orders? The answer depends, at least in
part, on an inversion of the question: a crucial part of this process must be to find space for ourselves,
as strangers and newcomers, within the Indigenous legal orders themselves.

45, Finally, through all stages of this process, we must retain a sense of humility. For non-
Indigenous lawyers, judges, and students, this awareness is not restricted to recognizing simply that
there is much we don’t know. It is that we don’t know just how much we don’t know. In principle,
we must always admit a measure of uncertainty in our approach, as non-Indigenous practitioners, to
another culture’s narratives and laws; the more so in our conclusions. Bearing in mind this last
cautionary standard, we as Canadian legal practitioners, the strangers in the landscape, may find
ourselves ready to begin.

VI. Conclusion
46. I will end by touc
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The law school at the University of Victoria is showing real leadership in this field. The schools,
students, legal community, and Canada as a whole will be the beneficiaries of these programs.

48. The Court’s judgment in Delgamuukw concluded with the words, “Let us face it, we are all
here to stay.” True enough: but if in the face of this reality we are to find space for multiple legal
orders to co-exist, and if we are ultimately to achieve an equal reconciliation, we must recognize that
to stay must also be to learn.



